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QUESTION I 

A. The sharecropper should sue Sondra for breach of the covenant of quiet 

enjoyment. She is his landlord and covenants of quiet enjoyment are implied 

obligations of every landlord. The covenant obligates the landlord to do nothing that 

interferes with the tenant’s possession. It's related to the doctrine of constructive 

eviction if the interference with possession is so great that it is tantamount to an 

eviction. But that's not the case here. The farmer can sue for breach of the covenant 

without having to vacate the premises. Nor need he give notice to Sondra—that’s for 

the warranty of habitability. 

The covenant is breached only when the landlord herself, as opposed to an independent 

third-party, causes the interference. That is the case here, because Sondra gave Kirby 

and Chandler permission to fly the drones, which caused the interference. This would 

be a pretty strong prima facie case, except that the activities being interfered with are 

not part of the farmer’s bundle of rights. He's entitled to cultivate crops, not keep the 

goats and snakes. It’s hard to imagine that the drone flights disturb the corn or the 

soybeans. He's likely to lose for that reason, unless he can persuade a court that silence 

in the lease about goats and snakes implies permission to keep them.  

The implied warranty of habitability is inapplicable because no one lives on the 

premises. 

The farmer also should sue Will Thommason for nuisance. The drone flights are 

occurring under Thommason’s authority – he gave Kirby and Chandler permission to 

fly them. For this cause of action, it doesn't matter what kind of property interest Kirby 

and Chandler have; it's enough to Thommason authorized the flights that are 

interfering with the farmer’s use of the land. Modern nuisance analysis balances the 

harm to the plaintiff against the utility of the activities by the defendant, as explained 

more fully in the answer to subquestion B. 

 

The farmer’s problem with the nuisance action is the same as his problem with respect 

to the covenant-of quiet enjoyment action against Sondra: the activities being interfered 

with are not within his bundle of property rights. 
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For this claim against Thomason, Sondra’s giving permission to Kirby and Chandler to 

fly the drones is irrelevant, because she did not give permission to Thommason. 

One wag suggested that, if the sharecropper wants to stay, he purchase a deaf snake. 
 

B. Sondra has sold her interest to Ludd Eyete, so he stands in Sondra’s shoes. Kirby and 

Chandler have sold their interest to Sears, so Sears stands in their shoes. Eyete will sue Sears for 

nuisance. To win, he must establish that Sears’s drone activity is interfering with his use and 

enjoyment of his property, and that it is intentional and unreasonable. The drone flights 

manifestly are intentional. Whether they are unreasonable depends on the balancing of the harm 

to Eyete’s interests against the utility of the done flights. In evaluating the significance of the 

harm to Eyete, the Restatement requires consideration of the suitability of the activity being 

interfered with, the ease with which Eyete can avoid the harm, and the magnitude of the harm. 

The question is not very specific as to the exact nature of the harm that Eyete suffers. To prevail, 

he will have to be more concrete about the harm that he suffers. Merely not liking the drone 

flights is not enough. 

 

On the other side, social utility is enhanced by Sears’s experimentation with new flight 

technologies. It appears to be a rural area, and there's nothing inherently unsuitable or 

inconsistent between flying small unmanned aircraft in farmland, although Eyete can make an 

argument that the buzzing of the drones is inconsistent with peace and quiet expected in a rural 

area. As to his ability to avoid the harm, there's really not much that Eyete can do; the law surely 

does not expect him to shoot them down. On the other hand, Sears probably can avoid or lessen 

the harm to Eyete by flying the drones so that they do not come as close to Eyete’s property. 

 

Another cause of action would put Eyete in a stronger position, depending on the facts: trespass. 

If he can establish that the drones actually crossed the property line and flew over his property, 

he can recover at least nominal damages, and maybe punitive damages, without having to 

confront any kind of balancing test. Simply establishing that the drones enter the airspace within 

a couple of hundred feet over the surface establishes trespass. 

 

His biggest problem is the permission Sondra gave Kirby and Chandler. Because they invested in 

reliance on it, this is an easement by estoppel. That would be a kind of carve-out from Eyete’s 

property and thus a defense to both nuisance and trespass. And, it is likely that is an easement 

apurtenent in which the servient tournament was Sondra's parcel, and the dominant tournament 

was Thommason's parcel. Easements apurtenent are alienable. Even if it is an easement in gross 

it's commercial and therefore likely alienable. So the validity of the transfer from Kirby and 

Chandler to Sears is hard to challenge. It's important to understand that this defense by Sears 

does not depend on the nature of the interest granted by Thommason to Kirby and Chandler. The 

easement granted by Sondra is an independent grant of the Thommason easement. It is an 

affirmative easement, burdening Eyete’s property. 

 

Is only conceivable response to this argument by Sears is that, while Sondra might be bound by 

the easement she granted, Eyete is not, because he had no notice of it. It's not recorded, and 

there's nothing in the facts suggesting actual notice. Sears you will claim that he had inquiry 

notice, because if he inspected the property he would have heard and seen the drones flying 

around. He probably would have, but an important question is what he would've seen. If he 
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simply saw them flying around making noise, that would doom his nuisance action. It would not 

be fatal to his trespass action, however, unless he saw them crossing the property line. 

Eyete also may have a claim against Sondra for breach of the implied covenant against 

encumbrances, assuming he took by general warranty deed. Sondra’s grant of permission to fly 

the drones, assuming it ripened into an easement by estoppel, is an encumbrance. Sondra will 

defend will defend on the grounds that Eyete had inquiry notice of the drone flights and thus 

bought the property subject to the drone flights.  

In Eyete’s action against Sondra or Sears, it doesn’t really matter whether Kirby and Chandler 

got an easement or a license from Thommason. Whichever it is, they have permission to use 

Thommason’s land.  

 

C. Sears should record an easement in gross from Thomason to Kirby and Chandler and a deed 

from Kirby and Chandler to Sears conveying the easement. It also should record an easement by 

estoppel from Sondra to Kirby and Chandler, and a deed from Kirby and Chandler to Sears 

conveying that second easement to it. The easement by Thommason is an express affirmative 

easement, covered by the Statute of Frauds. Even though Thommason, Kirby, and Chandler 

agreed they did not need to write it down, that does not change the Statute of Frauds 

requirement. But the Statute of Frauds does not require a contemporaneous writing. So the 

absence of writing memorializing the original deal does not matter, as long as Sears gets Kirby 

and Chandler and Thommason write it down now. There's nothing in the facts that suggests that 

Thommason would be unwilling to do that. His signature is essential, because the Statute of 

Frauds requires that the person to be bound sign the writing. Thommason and his successors are 

the ones who would be bound by this easement. 

 

By recording under the Arkansas notice statute, Sears would put the world on notice that 

Thommason’s property is burdened by a drone flying easement, and that Sondra's property also 

is burdened by a drone flying easement. It's important that both easements appear in the 

respective chains of title. In other words, the easement by Thommason should be recorded and 

indexed under Thommason as the grantor. The easement by Sondra should be recorded and 

indexed under Sondra as the grantor. If Sears does this, they would protect themselves against 

nuisance and trespass lawsuits by any owner of Sondra’s property, and also would protect 

themselves against Thommason and having a change of heart or transferring his property to 

someone who was opposed to the drone operations. 

 

D. Kirby and Chandler are tenants-in-common. They're not married, and there was nothing in the 

conversation between Thommason and them that suggested the intended to create a joint tenancy 

with right of survivorship. Modern law presumes a tenancy in common unless special words are 

present. Kirby, as a tenant in common with Chandler, had the power to sell his – Kirby's--

interest, but not Chandler’s. So after he sold it, Chandler and Sears are tenants-in-common, each 

entitled to the full use and enjoyment of the entire easement. One tenant-in-common,  absent 

ouster, has no obligation to account to the other tenant-in-common for the benefits of his use. 

Sears is not renting out the property to a third party. Unless Chandler can establish an ouster by 

Sears, is not entitled to anything from Sears.  

There is no issue of subdividing an easement in gross here because the number of tenants in 

common in the easement are the same as there always were – two. 
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E. The conveyance by Thomason to Kirby is clearly a fee simple determinable. "For so long as" 

is paradigmatic language of duration. Thus, as soon as Kirby flew drones on the property,  

Thommason’s possibility of reverter became possessory, and the fee reverted to Thommason. 

When Thommason died, his daughter inherited it. So now, the property belongs to his daughter, 

Genfur. 

Kirby will try to argue that Genfur’s interest is invalid under the Rule Against Perpetuities. It's 

true that the triggering condition – drones being flown on the property--might not occur until 

long after the death of all the relevant people – all the lives in being. But the Rule Against 

Perpetuities does not apply to interests retained in the Grantor, such as possibilities of reverter. 

Thommason’s possibility of reverted did not change its identity or name when it passed by 

inheritance to Genfur. It seems like Kirby is out of luck in keeping his feesimple. 

 

He may make, however, an argument that he and Chandler retain the easement. There are two 

problems with this argument. First of all if the facts from subquestion B are still operative, Kirby 

no longer owns an interest in the easement; he sold it to Sears. Second, when the fee in the 

servient tenament passes to the owner of an easement, the easement disappears. 

Kirby’s only hope is that Genfur sleeps on her rights. If she takes no action to evict him or to 

assert trespass for seven years, he will regain title to the property under the doctrine of adverse 

possession. Drone flying  is open and notorious, his continued possession is hostile to Genfur’s 

interests, and he has a claim of right—his original fee simple determinable. And, one presumes, 

his drone flying would be sufficiently continuous for the seven-year period provided by 

Arkansas Code section 18-61-101. 

QUESTION II 

A. Blake should sue Ellen for compensatory damages under Florida Statutes section 

704.09, for interference with his prescriptive easement across Ellen’s land. He should be 

able to recover damages for pain and suffering, his medical expenses, rehabilitation 

expenses, and loss of employment opportunity resulting from the loss of his leg. To 

recover under the statute, he must establish that he had an easement and that his 

injuries were proximately caused by interference with the easement. 

Adverse possession is unlikely, because there is no indication that the surfers’ use 

excluded the property owner’s use. Anyway, establishing adverse possession would do 

him no good under the statute, which protects only against interference with easements. 

Establishing an easement is conceivable but requires flexible interpretation of the 

prescription doctrine.  There is no express easement; and nothing in the facts suggests 

that Ellen or her predecessor Abbie gave Blake permission to use the path, which would 

be the starting point for an easement by estoppel. Implied easements by necessity and 

by prior use have nothing to do with this situation because this does not involve a 

common piece of property that was subdivided. So the only realistic possibility is to 
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establish a prescriptive easement. Blake's use of the pass was open and notorious – he 

and Steve made no effort to go to the beach in stealth. Ellen may argue that the walls 

framing the path prevented her from seeing the surfers using it, but surely they talked 

and made noise as they walked the path, and their surfboards would have been visible 

over the top of any reasonably sized walls. 

It was hostile, in that they didn't care what the property owner thought and used it as if 

it were their own. And the facts suggest that the use was more or less continuous – a 

couple of times a week.  

The main problem for Blake in establishing a prescriptive easement is that his use has 

not been continuous for the requisite period. To establish the continuity element, he 

must “tack” his use to that of other surfers. The difficulty in establishing a prescriptive 

easement is continuity for the requisite 20 years under Florida law. Blake himself has 

only been using it for eight years, so in order to establish the requisite twenty-year use, 

he must tack his use onto that of other surfers. Traditionally, tacking of use for adverse 

possession or prescriptive easement required privity between the individuals whose 

use is to be tacked. While the privity requirement has been relaxed somewhat—and 

some commentators argue that no relationship at all is required--it still usually requires 

some kind of formal legal relationship, though not necessarily privity of estate between 

grantors and grantees of land. The traditional privity requirement does not fit 

easements in gross like this at all, because there is no dominant estate to be transferred. 

Moreover, Blake and the other surfers have no formal legal relationship at all; they seem 

to be strangers to each other.  

This is a pretty diffuse group, and to say that they are in privity is a real stretch. In 

Blake’s favor, some cases recognize a “public use” easement, in which no relationship 

among users is required, especially when access to beaches is involved. 

An alternative argument is that the entire class of surfers obtained a prescriptive 

easement even before Blake went to the beach for the first time. As a member of that 

class, he was entitled to use the easement. 

Without a successful argument on the tacking issue, Blake is out of luck on any 

property-based theory. 
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Even if he can establish a prescriptive easement, he can anticipate that Ellen will argue 

that he exceeded the scope of the easement when he and Steve jumped the wall and 

went onto the rest of her property, where he cut his foot. By exceeding the scope of the 

easement, he was outside the protection of the statute. 

In addition, under the statute, he must establish proximate causation. That may be a 

problem, because the amputation of the leg of a healthy athletic 21-year-old from a cut 

foot is not reasonably foreseeable, and the catastrophic result of the injury to his foot 

was more because of his neglect of the original injury than because of the original cut. In 

other words, his, Steve’s and Lisa’s extended beer party was an intervening or 

supervening cause.  A further causation argument against him proceeds from the fact 

that he cut his foot after he and Steve jumped the wall—on Ellen’s property outside the 

area of any easement. His injury thus did not result from the blockage of the easement. 

He will counter that jumping the wall and walking across Ellen’s property was the 

necessary result of her blocking the path where the easement existed. 

Overall, despite the sympathetic nature of his position and the depraved nature of what 

Ellen did, I think his prospects are not particularly good to recover. 

 

B. Andrew has a straightforward action for trespass against Lisa. The interests in 

the timeshare condos are basically fee simples absolute, defined temporally instead of 

spatially. Or, I suppose, one could characterize it as series of terms of years, followed by 

a series of remainders for terms of years. In a timeshare condominium, each timeshare 

is a fee-simple interest; not a leasehold. No landlord-tenant relationship is involved 

here. The boundary of Lisa’s property was 15 July. When she cross that boundary into 

Andrew’s space, she entered his land, and thus is liable for trespass. Intent to harm 

Andrew or lack thereof does not matter. All that matters is that she intentionally – or 

with reckless disregard – crossed the boundary. She clearly did. 

An interesting question is whether an action for waste might also succeed. Ordinarily 

waste lies between owners of a future interest and owners of the current possessory 

interest in the same property. Lisa and Andrew do not occupy the usual positions of 

landlord and tenant or other owners of possessory interests followed by a future 

interest. Andrew does not have a future interest in the usual sense, but his vested fee 

simple is not possessory until after 15 July. Lisa has the possessory interest until 15 July.  
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The temporal nature of their possessory interests suggests that the person presently in 

lawful possession (Lisa) has a duty to the person entitled to possession in the future 

(Andrew) not to injure the value of the future possession. 

For Andrew to establish waste, he must prove that Lisa did something to the condo that 

significantly reduced its value to Andrew. He might have a tenuous claim that a failure 

to clean up the blood and the infectious agent from Blake’s injury, and leaving beer cans 

around would constitute waste, although this debris would be relatively easy to clean 

up, and therefore would not result in a significant impairment in value. 

C. If Blake and Steve have a copyright in the musical work "Sand." Andrew clearly 

has infringed their reproduction, public performance, and public distribution rights. He 

may also have infringed their derivative work right. There's no prospect that Andrew 

would be able to defend successfully under the fair use privilege; his purpose was 

commercial; he took the whole song; and if Blake and Chad were to try to earn money 

from the song, the likelihood is that Andrew’s exploitation of it would have exhausted 

or nearly exhausted the market.  

The problem is that they probably do not have a copyright. Copyright in a musical 

work comes into existence as soon as an (a) original song is (b) fixed. Blake and Steve 

are not going to have any difficulty establishing originality. Although they started with 

the pre-existing song "This land is your land,", they changed the lyrics and inverted the 

melody line. That is enough to satisfy the minimal originality requirements of the Feist 

decision. Their copyright extends, however, only to the new material they added; not to 

the original Land song. Whether Peter Paul and Mary might have an action for 

infringing their derivative right is irrelevant to Blake’s and Steve’s ownership of any 

copyright in the material they created, and irrelevant to their lawsuit against Andrew. 

The biggest problem in establishing copyright is fixation. it was Andrew who fixed the 

song by recording it. And he recorded it "surreptitiously." There's nothing in the facts 

that suggests that fixation occurred “by or under the authority of" Blake and Steve. 

Unless we can unearth some additional facts, through investigation, discovery, or 

otherwise, showing that Blake or Steve wrote down a lead sheet or the lyrics or that 

they approved Andrew’s recording, they're going to be out of luck on fixation, when 

establishing the existence of copyright, and therefore and recovering for infringement.  
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The musical recording created by Andrew and enhanced by his music producer is a 

separate work, but its existence has nothing to do with Blake and Steve’s action for 

infringement of their musical work. 

Before suing they must register their copyright with the U.S. Copyright Office, but 

registration is not a pre-requisite to having the copyright itself, and, once they register, 

they can recover for acts of infringement occurring before the registration. 

D. Ellen should seek to have the ordinance invalidated as ultra vires, or failing that, 

as a violation of the Due Process clause of the 14th Amendment. If she fails on both of 

these arguments, she still has an argument that the ordinance works a taking, entitling 

her to compensation, under the Fifth Amendment, incorporated into the Fourteenth. 

Her ultra-vires and Due Process arguments are intertwined, in that courts are supposed 

to avoid constitutional questions if they can, by interpreting statutes narrowly. If a court 

decides that the ordinance is ultra vires, it need not address her constitutional 

arguments.  

Ellen’s argument that the ordinance is ultra vires requires close analysis of Florida’s 

statutes (not provided in the appendix) giving zoning powers to municipalities. Given 

the broad nature of most such statutes, our ultra-vires arguments may not be strong, 

and they are almost certain to depend on an aggressive and narrow interpretation of the 

statutory language. 

Next, we should consider a Fourteenth Amendment Due Process argument. The 

Fourteenth Amendment provides, "nor shall any State deprive any person of life, 

liberty, or property without due process of law." 

To establish a violation of the amendment, Ellen must establish that the state is the 

actor. That's no problem; it was the municipality that adopted the ordinance and it is an 

entity of the state of Florida. She also must establish that she has been deprived of her 

property and the deprivation was unsupported by due process.  

The deprivation element maybe tough, however, because the easement already existed. 

If Blake and the other surfers already had a prescriptive easement across her property to 

the beach, the ordinance deprives her of nothing. So her argument against her attack on 

the ordinance depends on her negating their prescriptive easement argument. See the 

answer to subquestion (A).  
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Ellen will argue that, even if a prescriptive easement existed, the ordinance takes away 

more of her property than the easement did, by broadening the scope of the physical 

access (the ordinance is not specific as to particular pathways), or by broadening the 

class of persons entitled to use her land. The class-broadening argument is a bit weak, 

because the class entitled to the prescriptive easement, if there is one, includes all the 

surfers who have used the path, including Blake. 

To pass muster under this test, the municipality must identify a legitimate state interest 

that the ordinance advances. This will not be particularly difficult, given (a) the 

deference courts give elected legislative bodies, such as the city council, in determining 

their governmental interests, and (b) the likelihood that enhancing tourism and  

recreation constitutes a legitimate interest under Euclid. Promoting use of Daytona 

Beach’s beaches are reasonable goals of the government and like to the fit comfortably 

within the legitimate purposes for zoning identified in the authorizing statute. On the 

other hand, if the municipality identifies an interest not covered by the zoning 

ordinance, it may enhance his constitutional position, but undercut it's ultra vires 

position. 

There appear to be no fundamental liberty interests, such as free speech, involved, so 

the test for judicial scrutiny will be merely rational relationship. Whether she obtained 

substantive due process (the facts suggest no procedural due process problem) depends 

upon whether the encroachments on her property are reasonably related to attaining a 

legitimate state interest. Reasonable relationship is the test for judicial review; not strict 

scrutiny. Property is not a fundamental right, and the facts suggest no infringement of 

any fundamental rights, such as free speech. 

As to the relationship between  the ordinanceand the public interest (nexus), the 

imposition on Ellen is both overinclusive (overbroad) and underinclusive (underbroad).  

The restriction on her land also may be completely unnecessary to achieve the 

legitimate state interest, if she can show that there are many other pathways to the 

beach nearby. That is an overbreadth flaw. 

The ordinance is profoundly underinclusive. First of all, it's singles out only a particular 

kind of property to be burdened: timeshare condominiums. There's no reason that 

access to the beach over other kinds of property, single-family residences, rental 

apartment complexes, and commercial businesses would not as efficacious in achieving 

the goal. Not to include all property owners within the reach of the ordinance, as 
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opposed to singling out this particular kind of property is arbitrary and also illogical. It 

is, thus, irrational. 

The second underbreadth problem is that the ordinance only benefits surfer songwriters 

who want to cross someone else's property to use the beach. What about non-

songwriter surfers? What about non-surfing songwriters? What about families who just 

want to have a swim?  What about law students who neither surf nor sing but who 

simply want to have beer and barbecue on the beach?  

In order to justify the narrow beneficiary class and the narrow scope of the ordinance in 

this regard, the municipality must identify its goal as having something in particular to 

do with surfer-songwriters. A persuasive argument in that regard is hard to imagine. If 

they cannot come up with such an argument, the relationship between the class 

benefited and the broader goal is arbitrary therefore illogical, and therefore has no 

reasonable relationship. 

If Ellen can negate the pre-existing easement, she has a good chance of success. 

Even if the ordinance is not ultra-vires or unconstitutional, however, it still may work a 

taking of her property, in which case she is constitutionally entitled to just 

compensation. Of course it is not a taking if she was already burdened by an easement. 

Absent an easement, this pretty clearly is a Loretto taking—a permanent physical 

trespass; it’s not that the ordinance subjects Ellen to the permanent physical presence of 

an object, as in the cable TV cables and boxes in Loretto itself, but that it subjects her 

property to ongoing trespass by a multiplicity of unidentified surfer-songwriters. 

She can challenge the taking as unsupported by a public purpose, but this is likely to 

fail for the same reasons that the municipality can establish a legitimate state interest in 

its zoning initiative.  

She surely will be entitled to just compensation, as determined by a jury, based on 

expert testimony about the diminution in her property value as a result of the 

ordinance. 
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